
 
 

 

IN THE COURT OF ADDITIONAL SESSIONS JUDGE ::::: BILASIPARA 

Present:-    Shri J. Borah, AJS 

Additional Sessions Judge,  

Bilasipara 

 

Criminal Appeal Case No- 05 of 2018 

 

Rajiul Hoque 

                                   …… appellant 

-Vs- 

State of Assam 

           ……. respondent 

Date of hearing  :-  29-06-2019    

Date of Judgment  :- 12-07-2019 

Advocates Appeared:  

For the appellant  :-  Mr. Shanti Uddin Seikh  

           Ld. Advocate for the accused. 

For the respondent  :-  Mr. T. Kr. Bhattacharya, Ld. Addl. P.P 

         for the State of Assam  

J U D G M E N T 

1. This Criminal Appeal is u/s. 374 (3) of the Code of Criminal 

Procedure, Cr.P.C in short,  preferred by Rajiul Hoque, hereinafter called the 

accused/appellant, against the judgment and order passed in GR case no. 

57/08 passed by the court of  Sub-Divisional Judicial Magistrate (M), 

Bilasipara. 

2. The appellant’s case, in brief, is that the appellant is the accused in 

GR case no. 57/08 u/s 323/325/34 Indian Penal Code, in short I.P.C. The 

said case was tried by the court of the Sub-Divisional Judicial Magistrate (M), 

Bilasipara. At the end of trial, the said court delivered judgment. The court  
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found the appellant guilty u/s 323/325/34 I.P.C, convicted the appellant and 

sentenced to undergo S.I for two years and to pay fine Rs. 2500/- in default 

of payment of fine, another S.I for 4 months.  The trial court did not pass 

the judgment and order rightly rather committed gross irregularity and 

errors in passing the judgment and order. There are many contradictions 

and discrepancies in the evidence projected by the prosecution. But the trial 

court ignored all of the said contradictions and discrepancies. The trial court 

misconceived the medical report. The prosecution did not examine any 

independent witnesses. The witnesses examined by the prosecution are of 

the same family and the court accepted the said evidence. The prosecution 

has failed to prove it’s case beyond all reasonable doubt. The judgment and 

order passed by the trial court is not tenable in law and liable to be set 

aside.   

3. Heard argument for both sides. 

4. The prosecution case, in brief, is that Ezzaton Bibi, the informant 

lodged an ejahar on 30-12-08 with the Bilasipara police station informing 

that on 28-12-08 at about 10.30 A.M the accused namely Rajiul Hoque, Ali 

Hussain, Siddique Ali, Akbar Ali, Nur Hussain, Fakaruddin Ali, Bakbul Hoque, 

Sader Ali, Habijul Hoque, Fatema Bibi, Manowara Bibi, Nurjahan Bibi and 

Halima Bibi entered into the informant’s house. The accused persons were 

armed with dao, stick, axe etc. The said accused persons attacked the 

informant, her husband Jabrul Hoque, her daughter Tanjima Begum, Jamina 

Khatun and her son-in-law Bajrul Rahman. The said accused persons 

assaulted the informant, her husband and her daughter and caused them 

severe injuries.    

  So, the informant prayed for taking necessary action against the said 

accused persons. 

   The Bilasipara police station received the ejahar and registered as 

Bilasipara Police Station case no. 345/08 u/s 147/148/149/448/341/324/325 

I.P.C. The case was investigated and having found prima facie case u/s 

147/148/149/448/341/323/325 I.P.C against the accused Ali Hussain, 

Fakaruddin Ali, Siddique Ali, Akbar Ali, Sader Ali and Rajiul Hoque, prepared 

the chargesheet and laid the same before the court for trial. 

  The accused namely Ali Hussain, Fakaruddin Ali, Siddique Ali, Akbar 

Ali, Sader Ali and Rajiul Hoque appeared in the court of the Sub-Divisional 
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Judicial Magistrate (M), Bilasipara and they were furnished copy. Charge was 

framed u/s 147/148/149/448/341/323 I.P.C against the accused persons. 

The charge was read over and explained to the accused persons. To which 

all of them pleaded not guilty and claimed to be tried. The charge was 

altered vide order dated 07-01-2014.  

  The charge was framed u/s 448/323/325/34 I.P.C against the 

accused persons. 

 The prosecution examined 12 (twelve) number of witnesses to prove 

the offences against the accused persons. The accused persons were 

examined u/s 313 Cr.P.C and their statements were recorded. They denied 

the allegation leveled against them and declined to adduce evidence in 

defence.  

5. At the end of the trial, the trial court found the accused persons  

guilty u/s 323/325/34 I.P.C, convicted the accused persons/appellant  and 

sentenced them to undergo S.I for two years and to pay fine Rs. 2500/- in 

default of payment of fine, another S.I for 4 months. 

The appellant was aggrieved with the judgment and order. Hence 

this appeal is. 

6.  The first thing to be decided where the occurrence took place. 

  The ejahar was lodged by the informant Ezzaton Bibi.  The ejahar 

reveals that the occurrence took place at the house of the informant. The 

content of the ejahar is that the accused persons went to their house in a 

body with weapons and they attacked.  

7. P.W-2 Ezzaton Bibi is the informant. In her evidence P.W-2 has 

stated when her husband Jabrul Hoque went to the house of Aminul Hoque, 

the accused persons attacked Jabrul Hoque and others.  

  P.W-1 Jamina Bibi has stated nothing regarding the place of 

occurrence. 

  P.W-3 Jabrul Hoque has stated in his evidence that when he was 

sitting at the house of Aminul, the accused persons attacked him. 

  P.W-4 Aminul Hoque has stated in his evidence when his brother 

Jabrul Hoque was sitting at the courtyard of his house, the accused persons 

attacked him.  

  P.W-5 Manjila Bibi has stated in her evidence that the occurrence 

took place at the house of the Aminul.  
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  P.W-7 Tanjima Khatun has stated in her evidence that the occurrence 

too place at the house of Aminul Hoque. 

  The evidence of P.W-2 to P.W-7 shows that the occurrence took 

place at the house of Aminul Hoque. 

  The occurrence did not take place at the house of Ezzaton Bibi, 

rather at the house of Aminul Hoque. 

  So, there found contradictions between the content of the ejahar and 

the evidence of P.W-2 Ezzaton Bibi and others.  

8.  The second thing is to be decided who assaulted Jabrul Hoque.  

  Now, let us see who assaulted Jabrul Hoque and caused him injury. 

  P.W-1 Jamina Bibi has stated in her evidence that the accused Ali 

Hussain, Rajiul Siddique Ali, Akbar Ali, Fakaruddin and Sadek Ali assaulted 

Jabrul Hoque and caused him injury. 

  P.W-2 Ezzaton Bibi is silent in her evidence as to who assaulted 

Jabrul Hoque.  

  P.W-3 Jabrul Hoque has stated in his evidence that the accused 

Rajiul assaulted him with a stick and broke his hand. Accused Ali Hussain 

assaulted on his shoulder and Fakaruddin and Nur Hussain gave him fist.  

  P.W-4 Aminul Hoque has stated that the accused persons assaulted 

Jabrul Hoque and caused him injury.  

  P.W-5 Manjila Bibi has stated in her evidence that Jabrul went 

running to her house and the accused Siddique Ali and Badsha assaulted 

Jabrul with stick.  

   P.W-6 Monira Bibi has stated in her evidence that Sader Ali assaulted 

Jabrul Hoque and as a result the left hand of Jabrul Hoque was broken. 

  P.W-7 Tanjima Khatun has stated in her evidence that Ali Hussain 

and Rajiul assaulted Jabrul Hoque.  

  P.W-11 Bajrul Hoque has stated in his evidence that the accused 

persons assaulted Jabrul Hoque.  

9. Thus, careful scrutiny of evidence of P.W-1 to P.W-7 and P.W-11, it 

appears that there are five sets of witnesses. 

  The first set namely P.W-1 Jamina Bibi, P.W-4 Amirul Hoque have 

stated that the accused persons assaulted Jabrul Hoque. 

 

         

        Contd. to page no.-5 

 



[5] 
 

  The second set namely P.W-3 Jabrul Hoque and P.W-7 Tanjima have 

stated that the accused Rajiul assaulted Jabrul Hoque.  

  The third set namely P.W-5 Manjila Bibi has stated that Siddique Ali 

and Badsha Ali assaulted Jabrul. 

  The fourth set namely P.W-6 Monira Bibi has stated in her evidence 

that the accused Sader Ali assaulted Jabrul Hoque. 

  The fifth set namely P.W-2 Ezzaton Bibi and P.W-11 Bajrul Hoque 

have stated noting who assaulted Jabrul Hoque.  

  So, there found lack of corroborated in the evidence of P.W-1 to P.W-

7 and P.W-11. This lack of corroboration in the evidence of P.W-1 to P.W-7 

and P.W-11 may shroud the prosecution case with doubt.  

10. Now, let us see who assaulted Ezzaton Bibi, Tanjima Khatun, Jamina 

Bibi, Bajrul Hoque and Aminul Hoque.  

  According to P.W-1 Jamina Bibi, the accused persons assaulted 

Bajrul, Ezzaton, Tanjima and her. P.W-1 has not specified who assaulted 

whom.  

  According to P.W-2 Ezzaton Bibi, one Monowara brought a ‘dao’, a 

sharp weapon, which cut Tanjima. P.W-2 has also stated Nurjahan, Fatema 

and Halima assaulted Ezzaton Bibi.  

  The case record shows that Monowara, Fatema and Halima are not 

accused persons in this case. 

  P.W-3 Jabrul Hoque has stated nothing in his evidence who assaulted 

Jamina Bibi, Ezzaton Bibi, Tanjima Bibi, Bajrul Hoque and Aminul Hoque. 

  P.W-4 Aminul Hoque has stated that the accused persons assaulted 

him. He has not specified who assaulted him.  

  P.W-5 Manjila Bibi has stated nothing in her evidence who assaulted 

Ezzaton Bibi, Jamina Bibi, Tanjima Bibi and Aminul Hoque. P.W-5 Manjila Bibi 

has stated that the accused Siddique and Badsha assaulted Bajrul Hoque. 

  But this evidence of P.W-5 is not supported by P.W-11 Bajrul Hoque. 

According to P.W-11 all the accused persons assaulted him.  

  So, there found lack of corroboration in the evidence of P.W-5 and 

P.W-11.  

  P.W-3 Jabrul Hoque has stated that the accused Siddique Ali and 

Sadek Ali assaulted Bajrul Hoque. So, there also found lack of corroboration 

in the evidence of P.W-3, P.W-5 and P.W-11. 
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  P.W-6 Monira Bibi has stated that the accused Sadek Ali push back 

Jamina Bibi.  

  This evidence of P.W-6 Monira Bibi is not supported by P.W-1 Jamina 

Bibi herself. P.W-1 Jamina Bibi has stated nowhere in her evidence that the 

accused Sadek Ali push her back. 

  P.W-7 Tanjima Khatun has stated in her evidence that Monowara 

approached her father Jabrul with a ‘dao’ and this ‘dao’ touched her hand 

and blood oozed from there. 

  The evidence of P.W-7 shows when Monowara went to attack Jabrul 

Hoque with a dao. The said dao touched the hand of Tanjima Khatun. The 

other accused persons did not assault Tanjima Khatun. It has already been 

mentioned that Monowara is not accused in this case.  

  P.W-11 Bajrul Hoque has stated in his evidence that all the accused 

persons assaulted him.  

  The evidence of P.W-11 Bajrul Hoque is not supported by P.W-3 

Jabrul Hoque. P.W-3 Jabrul Hoque has stated that the accused Siddique Ali 

and Sadek Ali assaulted Bajrul Hoque with a bamboo stick. 

  The evidence of P.W-11 is also not supported by P.W-5 Manjila Bibi. 

According to P.W-5 the accused Siddique Ali and Badsha assaulted Bajrul 

Hoque. 

  So, there found lack of corroboration in the evidence of P.W-11 and 

P.W-3 and P.W-5.  

 There found variation in the evidence of P.W-1 to P.W-7 and P.W-11 

to assault Ezzaton Bibi, Jamina Bibi, Bajrul Hoque and Aminul. This non 

corroborated evidence creates doubt in the prosecution case.   

11. The evidence of P.W-8 Dr. Kachir Ali Ahmed shows that he examined 

Jabrul Hoque and found fracture on left elbow and injury was grievous. 

  But the evidence of P.W-1 to P.W-7 and P.W-11 failed to establish 

who caused the injury to Jabrul Hoque.     

12. P.W-10 Dr. Kishore Kr. Nath, Medical and Health officer examined 

Ezzaton Bibi, Tanjima Khatun, Jamina Bibi, Bajrul Hoque and Aminul Hoque.  

  P.W-10 found swelling on left cheek and cut injury on left hand of 

Ezzaton Bibi.  

 But the evidence of P.W-2 Ezzaton Bibi does not reveal that she 

sustained injury on her cheek or she sustained cut injury on her hand.  
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P.W-10 found abression on the left hand of Tanjima Khatun. 

 But P.W-7 Tanjima Khatun has stated in her evidence that she 

sustained cut injury on her hand.  

  So, there found gulf in the evidence of P.W-10 and P.W-7.  

 P.W-10 examined Bajrul Hoque and found swelling and abression.  

  But P.W-11 Bajrul Hoque has stated nowhere in his evidence that he 

sustained such injury.  

  P.W-10 found swelling on right thigh of Aminul Hoque.  

  P.W-4 Aminul Hoque has stated nowhere in his evidence that he 

sustained injury on his thigh.  

  So, there found lack of corroboration in the evidence of P.W-1, P.W-

2, P.W-4, P.W-5, P.W-7, P.W-11 and evidence of P.W-10 Medical & Health 

Officer.   

 This non corroborated evidence has shrouded the prosecution case 

with doubt.  

13.  Another important aspect in this case is that there was enmity 

between the informant’s family and the accused persons. The evidence of 

prosecution witnesses is clear that there was land dispute between them. 

Even the accused persons also lodged case against the informant and her 

family members. So, this case may be the outcome of their enmity.  

14. The most vital aspect is non-examination of independent witnesses. 

The evidence of P.W-1 to P.W-7 shows that many people numbering 10 to 

12 gathered at the place of occurrence. But the prosecution examined only 

one witness namely P.W-12 Saffijuddin Ahmed. But this P.W-12 has stated 

that he heard that there was quarrel between the informant’s family and the 

accused persons. But P.W-12 is not specific from whom he heard about it. 

So, the evidence of P.W-12 remained as hearsay evidence. 

  The occurrence took place at day light. There are many houses 

nearby the place of occurrence. Many people gathered at the place of 

occurrence. If that is so, the question arises why the prosecution did not 

examine the independent witnesses. So, it is great lapse on the part of the 

prosecution side.  

15. The evidence of P.W-9 Sirajul Hoque, the investigating officer is mere 

official. Thus, the evidence of P.W-9 will not meliorate the prosecution case.  

16. The learned trial court did not appreciate the evidence properly and  
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he did not go through the evidence projected by the prosecution minutely 

and this led him to opt a perverse view.  

  The prosecution evidence is not sufficient and satisfactory to prove 

the offence as alleged against the accused persons.  

  Before part with this record it is to be noted that the learned trial 

court while he passed the sentence, he convicted the accused/ appellant u/s 

323/325/34 I.P.C but he did not pass the sentence separately for every 

section. So imposing sentence on the accused is also found not proper.  

17. Considering all aspect, it leads to conclusion that the judgment and 

order passed by the learned trial court cannot be accepted and accordingly 

same is set aside. 

  The appeal is allowed.  

  Send back the called record along with copy of judgment of this 

court.     

 The appeal is disposed of.  

 Given under my hand and seal by this court on this 12th day of July, 

2019 at Bilasipara, Dist- Dhubri.     

 

 

 

       (Shri J. Borah) 

                       Addl. Session Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 

 

 


